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§52.43

(c) An advisory opinion furnished by
the Coast Guard under this section
shall not be binding upon the Board,
but shall be considered by the Board,
along with all other information and
material submitted in the particular
case, if it is received by the Board
within 135 days of the date the applica-
tion is complete. The Chair may, in his
or her discretion, grant the Coast
Guard an extension of the time pro-
vided for submitting the advisory opin-
ion.

(d) The Board shall promptly send a
copy of each submission made by the
Coast Guard under this section to the
applicant involved, subject to the limi-
tations in §§52.42(c) and 52.43(c). Each
applicant has 30 days, from the date
the Board sends the submission, to sub-
mit to the Board a written rebuttal or
response to the Coast Guard’s advisory
opinion or a written request for an ex-
tension of the time to respond, subject
to the provisions in §52.26.

(e) Advisory opinions submitted by
the Coast Guard and briefs submitted
by applicants in response to the advi-
sory opinions of the Coast Guard must
be assembled in a manner that permits
easy reproduction and may not exceed
fifteen double-spaced typewritten
pages in a type size with no more than
twelve characters per inch. This limi-
tation does not apply to supporting
documentary evidence. In complex
cases, the Chair may waive this limita-
tion.

§52.43 Requests for further informa-
tion; submissions of classified, priv-
ileged, and sensitive information.

(a) The Chair or the Board may ask
the applicant to submit additional in-
formation not included in the applica-
tion or response to the advisory opin-
ion.

(b) The Chair or the Board may ask
the Coast Guard or other Government
office to submit any information, in-
cluding reports of investigations, that
the Chair or the Board deems relevant
to an applicant’s case.

(c) Whenever the Coast Guard or
other Government office submits clas-
sified, privileged, or sensitive informa-
tion to the Board in accordance with
paragraph (b) of this section or
§52.42(b), it shall identify such informa-
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tion and also provide the Board with a
copy of that part of the information
that would be released to the applicant
by the Coast Guard or other Govern-
ment office if he or she requested it
under 49 CFR parts 7 and 10. The Board
shall forward only this redacted copy
to the applicant.

Subpart F—Hearings

§52.51 General provision.

In each case in which the Chair de-
termines that a hearing is warranted,
the applicant will be entitled to be
heard orally in person, by counsel, or
in person with counsel.

§52.52 Notice of hearing.

(a) If the Chair determines that a
hearing is warranted, the Chair shall
notify the applicant that a hearing has
been granted.

(b) The date of hearing shall be not
less than 21 days from the date of this
notification. Written notice stating the
date, time, and place of the hearing
shall be given to the applicant and the
Coast Guard.

§52.53 Witnesses.

(a) In any case in which the Chair has
granted a hearing, the applicant shall
have the right to present witnesses.

(b) It is the responsibility of the ap-
plicant to notify his or her witnesses
and to ensure their appearance at the
date, time, and place set for the hear-
ing.

§52.54 Expenses.

No expenses of any nature whatso-
ever incurred by an applicant, his or
her counsel, witnesses, or others acting
on behalf of the applicant shall be paid
by the Government, except that an ap-
plicant may be entitled to representa-
tion by a Coast Guard law specialist if
the case has been processed under the
Whistleblower Protection Act. 10
U.S.C. 1034(£)(3)(A).

§52.55 Nonappearance.

An applicant who fails without good
cause to appear in person or by counsel
at the appointed date, time, and place
for hearing, is deemed to have waived
the right to a hearing. The application
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is then considered by the Board on the
basis of all the material of record.

§52.56 Conduct of hearing.

(a) The Chair or the Chair’s designee
shall conduct a hearing so as to ensure
a full and fair presentation of the evi-
dence.

(b) The hearing is not limited by
legal rules of evidence, but reasonable
standards of competency, relevancy,
and materiality are observed for the re-
ceipt and consideration of evidence.

(c) All testimony shall be given under
oath or affirmation.

§52.57

A hearing pursuant to this subpart in
open session shall be recorded verbatim
and, at the discretion of the Board or
direction of the Secretary, shall be
transcribed.

Record of hearing.

Subpart G—Judgment and
Disposition

§52.61 Deliberations and decision.

(a) The Board is convened at the call
of the Chair and its meetings are re-
cessed or adjourned by order of the
Chair. Only members of the Board and
its staff may be present during the de-
liberations of the Board. The Board’s
deliberations are conducted in execu-
tive session and are not reported.

(b) When the Board finds that the
facts have not been fully and fairly dis-
closed by the records, testimony, and
any other evidence before the Board,
the Board may request the applicant
and/or the Coast Guard to obtain and
submit such further evidence as it con-
siders essential to a complete and im-
partial understanding of the facts and
issues.

(c) Following the receipt of all evi-
dence, the Chair shall cause to be pre-
pared and shall submit to the Board for
its consideration a draft decision con-
taining proposed findings and conclu-
sions and a proposed order. A majority
vote of the members of the Board
present at a meeting on any matter re-
lating to a draft decision before the
Board shall constitute the action of the
Board. If a draft decision is approved
by the Board, it shall become a deci-
sion of the Board.

§52.64

(d) The decision of the Board shall
specify any change, correction, or
modification of records to be made by
the Coast Guard, and any other action
deemed necessary to provide full and
effective relief, which may include di-
recting the Coast Guard to convene
medical boards.

(e) If the Board deems it necessary to
submit a comment or recommendation
to the Secretary as to a matter arising
from, but not directly related to, the
issues in a case, it does so by separate
communication.

§52.62 Minority report.

In case of disagreement among Board
members, a minority report may be
submitted dissenting from or concur-
ring with the decision of the Board.

§52.63 Record of proceedings.

(a) The Board shall prepare a com-
plete record of each proceeding. The
record shall include the application for
relief; the written views of the Coast
Guard, if any; any transcript of testi-
mony; affidavits and documents consid-
ered by the Board; briefs and written
arguments filed in the case; the find-
ings, decisions, and recommendations
of the Board; minority reports, if any;
and all other materials necessary to re-
flect a true and complete history of the
proceedings.

(b) After final action has been taken
on an application in accordance with
§52.64, any classified, privileged, or sen-
sitive information in the record of pro-
ceedings that has been provided by the
Coast Guard or another Government
office in accordance with §§52.42 or
52.43 shall be returned by the Board to
the office from which it was received.
Only a copy of the information pro-
vided by the Coast Guard or other Gov-
ernment office for release to the appli-
cant in accordance with §52.43(c) shall
be retained in the permanent record of
proceedings after final action is taken.

§52.64 Final action.

(a) The Board, provided that it acts
unanimously, may take final action on
behalf of the Secretary, pursuant to 10
U.S.C. 15652, as follows:

(1) The Board may deny an applica-
tion for the correction of military
records.
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